
JC~CE ':JF

-~~ '::'-1':',:~'AA'-<

EX PARTE OR LATE FILED
DOCKET FILE COpy ORIGiNAL

FEDERAL COMMU~ICAT'~,,:;COM'v1ISSI0~

Ap r i 1 2 '), 1994

RECEIVED

rAPR2 5 1994

The Honorable Fortney Pete Stark
U. S. House of Representatives
239 Cannon House Office Building
Washington, D.C. 20515-0513

Dear Congressman Stark:

Thank you for your recent correspondence addressing the
Cable Act of 1992 and the Commission's implementing rules. The
FCC has recently taken significant steps to refine its
regulations and otherwise guide the cable industry in its
transition to regulation. These recent actions will better serve
the goals of ensuring reasonable rates and encouraging
competitive growth and innovation.

On February 22, 1994 the FCC adopted new rate regulations
for regulated cable services which are expected to be effective
mid-May 1994. The enclosed press releases explain further the
newly adopted rate regulations. Briefly, the new rate
regulations will provide for a revised benchmark rate and rules
and procedures allowing cable operators to present cost-of
service showings.

Specifically, the new rate regulations require that prices
for regulated services of all cable systems be lowered 17 percent
from September 30, 1992 rates. Cable operators who ~?erate below
or less than 17 percent above the new benchmark and small cable
operators will have a transition period during which they will
not be required to lower their prices by the full 17 percent
pending the completion of cost studies. In addition, if a cable
operator believes that its costs of service are unusually high,
the cable operator may request relief from application of the new
benchmark rates by making a cost-of-service showing. In this
instance, the cable operator's rates will be based on interim
rules setting forth allowable costs and a reasonable return on
the allowable ratebase .

. In order to provide sufficient time for the Commission,
local franchising authorities, and cable operators to implement
the new rules, the FCC has extended a cable rate freeze until
May 15, 1994. Under the freeze, the average monthly subscriber
bill for cable services and associated equipment subject to rate
regulation under the Cable Act of 1992 may not increase above the
level determined under rates in effect on AprilS, 1993. No
change in rates is permitted that increases an operator's average
subscriber revenues. However, operators may change (raise or
lower) individual rate components such as specific tier or .,
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equipment charges in order to come into compliance with the new
cable rules. Nothing in the FCC's rules requires cable systems
to raise their rates for any service or any piece of equipment
rented to subscr~bers.

Also on February 22, 1994, the FCC announced an experimental
upgrade plan to encourage industry investment in new services.
Specifically, operators will be given rate flexibility for some
established period of time in setting rates for new services.
Operators that elect to use this plan will commit to maintaining
rates for their current regulated services, including the basic
service tier, at current levels. Operators also will commit to
maintaining at least the same level and quality of service,
including the program quality of their current regulated
services. The incentive is generated by giving the operator
flexibility in setting rates for new services and capabilities.
If the operator invests wisely and introduces services that meet
customer needs, it gains the opportunlty to achieve higher
profits.

The Commission is aware that both local franchising
authorities and consumers have questions about these changes. As
part of an aggressive outreach and education effort, the
Commission released a Cable Services Bureau contact list
containing the names and telephone numbers of staff members. We
encourage local franchising author~ties and consumers to contact
the Commission, and I urge you to make this list available to
your constituents. A copy is enclosed.

I very much appreciate your support and thank you for taking
the time to share your views and concerns with the Commission.

Sincerely, ~.

//7 ~_--~

Reed E. Hundt
Chairman

Enclosures



February 22, 1994 -

CABLE SEP.VICES BUREAU CONTACT LIST

For questions about:

o Cable rates
o Cable rate complainrs
o Prognmmina
o Customer service
o Home wiriDa
o IndeceDCY and obscenity
o Leased access
o Proaram access
o Must-carry and rettaDSmission conseltt
o Ownership

Call me rqional team for the state in which the cable system is located:

Rqiop 1 - Noabcastcm Unjg:d Stares: CALL (202) 416-0859. (lDcJudes Maine. Ne.w
Hampshire. Vermout. Musachuseus. Rhode IslaDd. CoDlllCticul. New York. Pennsylvania,
New Jersey. Delaware, MarylaDd. West VirJiDia aDd me District of Columbia.)
Ask for: Mark BolliDpr, Maura Camrill. L)'DD Crabs. Paul GleDChur. Lisa Higinbotham.
DiaDe Hofbauer, John Norton. Jeffrey Steinberg. Larry Walke. Steve Weinprten or Mary
Woytek.

RcaioD 2 - Sflurbmt Unjtwl Scara: CALL (202) 416-0860. (lDcJudes VirJiDia. North
CaroliDa. South CaroUla. K......ty. Ttmes_. Geoqia. Florida. Alabam •• Mississippi,
LouisiaDa. Texas. Arb..., Puerto Rico and tbe U.S. ViqiD 1s1aDds.)
Ask for: JobD AdamI. Ubby Beaty. Hup Boyle. Julia Buc....., Paul Gallant. Angela
Green. Leora .. locbsteiD.. Eli JoImson. Joel Kaufman, Nina SarMkNn or Iou Spencer.

RcaioD 3 - OdD' UniMd Stares: CALL (202) 416-08'76. [IDcludet Obio. Michigan.
Indj.... 1lliIIDiI. WiIcoaIiD. Mirmesoca. North Dakoca. South Dakoca. Nebraska. Iowa.
Kaops, MiIIoari aad Qtlalnna.)
Ask for: Duell Beazi. Paul D'Arl. Rebecca Dorch. Carolyn FIemiDI. Richard Kalb. Mindy
Littell. BreDl OIsoD, Frank Stillwell. Brett Tanmaer or Amy Zoslov.

Rcam 4 - WCJterp UpiMd Swcs: CALL (202) 416-0953. [lDc1udes Wubinaton. Montana.
Orqon. Iclabo. WyomiDl, California. Nevada. Utah. Colorado. ArizoDa, New Mexico,
Alaska. Hawaii. Guam aad me Marshal1 Islands.)
Ask for: Barrett Brick. Susan Cosentino. Kadly FrIIICO. Aaron Goldschmidt. Ed Hearst,
Meryl lcove, JoAnn Lucanik. David Roberts. Alan Thomas or ADdrea Williams.



For questions about:

o Equipment compatibility
o Signal leakage

Call Michael Lance or John Wong at (202) 416-0903.

For questions about the Commission's cable television seminars, call:

o Boston seminar: Fran Renehan, (617) 770-4023 117
o Chicago seminar: Chris Jelinek. (708) 298-5401
o Kansas City, MO seminar: Karen Raines, (816) 3S3-8201
o San Francisco seminar: Amy Freundlich or Kate Hora, (S 10) 732-9046
o Wubiqton. D.C. regional seminar program contact:

Cynthia Ward Jeffries, (202) 416-0002

To request cable programming service rate complaint forms, fraDchising authority
certificatioo forms. and FCC Form 393. call:

o Cable Reference Room, (202) 416-0919.

For usist.anee in completing subscriber cable programming service rate complaint fonns,
call:

o Customer AssistaDCe Hotline. (202) 416-0902.

For assisWlCe with fraDcbising authority cenification questio... call:

o Frmcbilq Authority Hotline, (202) 416-0940.
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EXECUTIVE SUMMARY

Febr~ary 22. 1994
I~plemencacion of Sections of che Cable Television Consumer

Procection and Competition Act of 1992;
Re90r~ and Order and Further Notice of Proposed Rulemakl~g

MM Docket No. 93-215 ,

The Commission today announces lCS adoption of interim rules
co govern cost of service proceedings initiated by cable
operators. The Commission anticipates that most cable operators
will set rates by applying the revised competitive differential
approach announced today, rather than through the cost of service
approach. It recognizes, however, that the cost of service
approach may be appropriate for some operators. The interim cost
of service rules are carefully designed to ensure that
subscribers are charged reasonable rates, and that cable
operators have both the opportunity for adequate recovery, and
incentives to upgrade their systems and introduce new services
and capabilities.

Cost of service proceedings may be elected by cable
operators facing unusually high costs. Those operators will have
their rates based on their allowable costs, in a proceeding based
on principles similar to those that govern cost-based rate
regulation of telephone companies. Under this meehodology, cable
operators may recover, through the races they charge for
regulated cable service, their normal operating expenses and a
reasonable return on invesement.

Used 1M _lui e Prudent Inve'tMg, Standard,: To be
included a.~part of ·plane in service,· the largese component of
the rateb..., plant muae be used and useful in the provi.ion of
requlated cable service, and must be the result of prudene
investment. Under these standards, the plane must directly
benefi.t: the subscriber and may not include imprudent, fraudulent,
or extravagant outlays.

Modified Original Cost Valuation: Plant in service will
generally be valued at its cost at the time it was originally
used to provide regulated cable service. rn order to permit a
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slmpllfied method of cose valuation in the case of systems that
were acquired by the current operator, plant may be valued at the
book cost of tangible assets and allowable intangible assets dt
the time of acquisition.

Excess Acquisition Costs: Acquisition costs above book
~aLJe are presumpclvely excluded from the ratebase. The
:..Jmm,:"sslon beL.eves that, in mose cases, excess acquisition c::::sr::s
51":C:: as "90cd'.... :.2.~" ::-e?:::-esent c:.he 'falue of the monopoly re::::s :::e
ac~~:.::-e:::- ::cpe~ ~o ea=~ dur~~g the perlod when the cable system
~as ec:ecclveLy an unregulated monopoly. These monopoly rents
~ould not be :::-ecoverable from customers where effective
ccmpetltion eXlsts, the touchstone for rate regulation under t::e
Cable Act. The Commission also recognizes that there may be
situations where operators could make a cost-based showing to
rebut:. a presumpt:.ion of excluded acquisition costs. 1\he\,
Commission will consider such showings under certain .'
ClrC'..lmstances,

Additions to Qriginal and Book Costs: Some costs incurred
after original costs and some intangible, above-book costs may be
allowed. For example, cable operators may have incurred start-up
losses in the early years of operating their systems. The
Commission will permit reasonable start-up losses to be added to
original costs recoverable by the operator, limited to losses
actually incurred during a two-year start-up period and amortized
over a period no longer than fifteen years. Certain other
intangible acquisition costs above book value, including costs of
obtaining franchise rights and some scart-up organizational costs
such as costs of customer lists, will also be allowed. Other
intangible acquisition costs will be presumptively disallowed.
Carriers may challenge this presumption, however, by showing a
direct relationship between the costs incurred and benefits to
customers.

Plant onder CQMtruction: Valuation of ·plant under
construction- will use a traditional capitalization method.
Under this approach, plant under conatruction is excluded from
the ratebase. The operator c:apita:l.~ze. an allowance for funda
used during c:onaeructioa (AFUDC) by including. it in the coat of
construction. When plant is placed into service, the regulated
portion of the cost of conatruction, including AFODC, is included
in the ratebaae and recovered through depreciation•

.-.'

Cash WgrJdnq capit.l: "The Coanission expects to allow
operators flexibility in choosing a method o~ determining the
costs of funding day-to-day operations, as embodied in cash
working capital. Because cable operators generally bill for
regulated services in advance, the Commission will presume zero
cash working capital. Operacors may use one of several methods
for overcoming this presumption, including the Simplified Method
for telephone carriers in Section 6S.820{e) of the Commission'S
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Rules.

Other Costs - Excess Capacity, Cost Overruns. and Premature
Abandonment: A cable operator may include in the ratebase excess
capaclty that will be used Eor regulated cable service within one
/ea.:-. C:Jst overruns are presumpc:.vely disallowed, bue operacors
~ay ~ver~:Jme c~is presumptlOn ~y snowlng t~at the ~osts were
~~~~e~~~! ~~c~~~~d. Coscs aS5cc:aced wlth premacure abandonme~c

~: piant are recoverable as operat~~g expenses, amorc~zed over a
term equal :0 the remalnder of t~e orlginal expected life.

Permitted Expenses

Goerating Exoenses. The Commlssion adopts standards that
\01111. permie operacors to recover :.he ordinary operac"lng.~expenses
lncurred in the provision of regulated cable services. -~

Depreciation. The Commission will not prescribe cable
system depreciation rates, but will evaluate the reasonableness
of depreciation rates submitted by cable operators.

Taxes. Corporations may include an allowance for income
taxes at the statutory rates in their cost of service showings.
Subchapter S corporations, partnerships, and sole proprietorships
may also include an allowance for taxes based on earnings
retained in the regulated firm.

Rate of Return

The Commission establishes an interim industry-wide rate of
return of 11.2St for presumptive use in cable cose of service
proceedings. It solicits comment on whether this interim rate
should be made permanent.

ACCOUACinq Requi.rements: The Coaai.ssion adopts a SUIIIlI&ry
list of accounts, and requires cable sys~.. operaeors co support
cheir cose of service s~udies with a r.~re~ofeheir revenues,
expenses, alIA in"..~es pursuant to that li.~ of accounts. The
Commissioa &180 decides to establish, after further s~eps

described 111 ehe Furt;her Notice, a uniform system of accounts for
cable operator•• The-uniform system of accounts will apply only
to operaeora that elect to set rates based on a cost of service
showing. A unifor1ll system of accounCs will ensure that operacors
accuracely and consistently record cheir revenues, operating
expenses, depreciation expenses, and investment. In reaching
this decision, the Commission notes that accounting records will
serve as che principle source of information on cable operators
that elecc cost of service regulation and a uniform system will,
therefore, help keep variacions in accouncing practices from
unduly complicating cost of service proceedings.
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cost Allocation Requirements: The Comm~ssion adopts Cost
allocation rules that require cable operators to assign or
allocate all costs and revenues identified in the summary level
accounting form eicher to the equipment basket or to one of five
service cost categories: basic service actiVities, cable
~rcgramming service activities, other programming service
ac~:v:t:es, echer cable aCtiVities, and noncable activlcles. ~o

:~e eXCe~C ?cssl~le, cases must be directly assigned co the
:acegcry ~c= ~nl=n the cost 1S inc~rred. Where direct asslgnme~c

13 ~oc posslble, cable eperators snall use allocation standards
lncorporaced in c~rrent Section i6.924(eJ (fl of the CommiSSion's
:-..l:' e 5 .

Affiliated Transactions: To keep cable system operators
:rom engaging in improper cross-subsidization, the Commission
adopts rules governing transactions between cable op~rahors and
their affil1aces. <

Procedural Requirement.

Threshold Requirements for a Cost of Service Showing: There
are no threshold requirements limiting the cable systems eligible
for a cost of service showing, except for the two-year filing
interval described below.

Historic Test Year: Cost of service showings shall be based
on a historic test year, adjusted for known and measurable
changes that will occur during the period when the proposed rates
will be in effect. The test year should be the last normal
accounting period. In the case of new syet... for which no
historic data is available, a projected test year may be usedi
the assumptions on which the projected test year are based will
be subject to careful scrutiny.

Cost of Service Filing Interval: After rates are set under
a cost of service approach, cable operators may not file a new
cost of service shewing to just:ify new rates for two years absent:
a showing of special circ:umstanc~~.

Cost: of servis. rom: The Ce-is.ion adopt. a form
used by cable operaton ma.Jcing cost: of service shewinga.
Commission .tat.. that this form will be made available
elect:ronically as soon as possible.

Hardship Showing: In individual cases, the COmmission will
consider the need for special rate relief for a cable operator
tha~ demonstrates that the rates set by a cost of service
proceeding would cOn8titute confiscation of investment and that
some higher rate would not represent exploitation of customers.
The operator would be required to show that unless it could
charge a higher rate it would be unable to maintain the credit
necessary to operate and would be unable to attract investment:.



T~e operator would also be required co show that its proposed
rates are reasonable by comparing them to the rates charged by
similar systems. In considering whether to grant such a request,
:he Commission will consider the overall financial condition of
the cable operator and other ~acLors, such as ~hether there is a
~~3iist:c threat of termlnat:on c,: serVice.

Small Systems

7he Commission adopts an abbrev~aced cost of service :orm
:or ~se by small systems, to reduce the administrative burdens ct
cost showings for small system operators. The information must
oe certified by the operator as correct subject to audit by the
Commission. The Commission solicits comments on the possibility
of exempting small systems from uniform system of ac6pu~ts

requirements.

Streamlined Cost Showing for Upgrades

The Commission adopts a streamlined cost showing for
upgrades. Under this showing, operators would be permitted to
adjust capped rates by the amount of the net change in costs on
account of the upgrade. Operators must reflect in rates any
savings associated with upgrades and must apply cost allocation
rules applicable to cost showings generally.

The Incentive Upgrade Plan

The Commission announces an experimental incentive plan that
provides subscribers with assurances that rates for current
regulated services will not be increased to pay for upgrades that
are not needed to provide their current services and prOVides
cable operators with incentives to upgrade their systems and
offer new services. Specifically, operators will be given
substantial rate flexibility for some established period of time
in setting rates for new services. Operators that elect to
operate under this plan will commit to maintaining rates for
their current regulated services, ~~ncluding the basic service
tier, at their current level. Operators also will commit to
maintaining at l ...t ebe same level and ~ity of service,
including the progr.. quality of their current regulated
services.

operators mu8t seek Commission approval before setting rates
for new service. pursuant to the plan. New service tiers
comprised of new programming as well as new functions that can be
used with existing tiers are eligible for this plan as long as
they are available and chargeable on an unbundled basis from
existing services.

The plan seeks to give cable operators a strong incentive to
invest in their networks and increase the services they offer to
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customers. This incentive is generated by giving the operator
broad flexibility in setting the rates for these added services
and capabilities. If the operator invests wisely and introduces
services that meet customer needs, it gains the opportunity to
achieve higher profits. The plan is intended to help achieve the
Cable Act's goals of setting rates slmllar to those in
competitive markets. As in competlcive markets, c~stome~s are
~rotecced f~om monopoly rates for established services, bue
ent~e~~ene~~s ~~o successfully introduce new produces or imorcve
c~e e::~clency 0: t~el~ operations are rewarded throug~ highe~
;::r:Jtl.:s.

The Commission will entertaln requests from operators
seeking to use the plan on an experimental basis, and seeks
comment on whether the plan should be made permanent " The
Commission will accept proposals from operators as df t~e
effective date of its cost rules.

Further Notice of Propoaed Rulcaaking

Pending completion of cable system cost studies and the
development of experience through the case-by-case evaluation of
complaints, the Commission is adopting the current rules on an
interim basis. The Commission seeks comment on whether the rules
should be adopted as permanent.

Among other issues, the Commission seeks comment on whether
11.25% is an appropriate rate of return and on whether it should
adopt an average cost schedule approach for small systems, and
possibly for larger systems as well. The commission delegates
authority to the cable Services Bureau to obtain detailed cost
information from cable operacors to help exa.ine this approach.
The Commission also seeks further data, analysis, and comment on
whether to include a productivity factor in addition to an
inflation factor in the benchmark/price cap formula. Based on
che current record, the Commission propo••• a 2' productivity
factor.

The uniform syateaa of account's· propoaed. by the COIIIIlisaion in
the Further Hoeis. i. derived in part fro- the syac.. currently
used by the 0=--1 ••1011 tor telephone cC'Ml!lpaaie. Caee Pare 32 of
the COmmia.1om'a ral..), but the Commi.aion seeks to simplify
those rule.' aad adapt them to the cable industry. The COmmiss ion
requests tbat iDduatry groups work with Commi.aion staff to
develop a p~poaed uniform,syscem of account., with a view
towards completion of a tentative propos.l within 180 days. The
Commission will then solicit comments from interested parties on
che proposed uniform system of accounts before adopting a final
version.
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EXECUTIVE SUMMARY

February 22, 1994
Implementation of Sections of the Cable Television Consumer

Protection and Competition Act of 1992;
Report and Order and Further Not~ce of Proposed Rulemaking

MM Docket No. 93 - 266 '\ '.\

The Commission today adopted a Second Order on
Reconsideration, Fourth Report and Order, and Fifth Notice of
Proposed Rulemaking in MM Docket 92-266, Implementation of the
Rate Regulation Provisions of the Cable Act of 1992. The Second
Order on Reconsideration modifies, among other things, the
Commission's previous benchmark approach for determining initial
rates of regulated cable systems. The Commission's revised rules
will better ensure that consumers are offered regulated services
at reasonable rates, and will provide incentives for cable
operators to launch new program services and invest in advanced
technology. The modified rate regulations will apply to
regulated rates in effect on and after the effective date of the
new rules; regulated rates in effect before that date will
continue to be governed by the old benchmark system.

The Revised Competitive Differential

The Commission's revised competitive differential is based
on a strengthening of its statistical and economic model for
estimating the difference between rates charged by noncompetitive
systems and systems subject to "ef~ective competition," as that
term is defined in the 1992 Cable Act. The COIIIlission's model is
based on a survey of industry rates conducted'by commission staff
in the winter of 1992. The competitive differential represents
the Commission'S best determination of the average amount by
which the rates charged by a cable operator not subject to
effective competition exceed "reasonable" rates.

In response to comments made by petitioners on
recons~deration, and "upon further analysis by the staff, the
Commission significantly improved its statistical analysis of the
1992 survey results. This effort has resulted in a revised
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benchmark formula that is both more accurate and more
sophisticated. The revised benchmark formula will be used to
telp estimate the competitive differential and to determine whict
~oncompetitive systems are c~verej 0'1 t~e phased _mplementat~o~

program described above.

~~ 3CCl::on, the Commlssion rev~sed its economic analysls [~

better evaluate the record eVldence concerning the rates charged
by the three types of systems Congress deemed subject to
effective competition (i.e., systems with penetration rates of
less than 30 percent, systems that face actual competition, aLc
systems operated by municipalities). In the Rate Order adopted
in this docket last April, the Commission computed t~e ,
competitive differential by simply averaging the data f&~ all of
the systems that meet this statutory definition. On
reconsideration, the Commission determined that the 1992 Cable
Act required it to "take into account" the rates charged by the
three different types of effectively competitive systems in
determining reasonable rates, but did not require it to use the
methodology adopted last spring. In addition, the Commission
determined that its previous methodology understated the
competitive diferential by weighing systems on the basis of the
number of systems, rather than by evaluating which type of system
best illustrates a competitive price.

Under the revised approach for determining the competitive
differential, the Commission computed, and considered, the
competitive differential for each of the three types of systems
deemed subject to effective competition. After analyZing the
various characteristics of the three types of effectively
competitive systems, and exercising its expertise and discretion,
the Commission determined that the best estimate of the average
competitive differential is 17 percent.

The Commission will issue forms upon release of . he Order
for use in applying the revised c6mpetitive differential to rates
of regulated cable systems. It also will help operators apply
the r~vised benchmark formula by making cable Service Bureau
staff available to answer questions and by distribution of a
computerized spread sheet.

Further COmpetitive Rate Rollback.

Under the Commission's revised benchmark regulations,
noncompetitive cable systems that have become subject to
regulation will be required to set their rates at a level equal
to their September 30, 1992 rates minus a revised competitive
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differential of 17 percent. Cable operators who seek to charge
rates higher than those produced by applying the competitive
iifferential may elect to invoke cost of service procedures the
'-:ommlSS: In also adopts today i:1 a separate action.

A~t~oug~ al~ noncompetitive systems will potentially be
subJect to the new competitlve differential, the Commission has
adopted a phased lmplementation program which will give it more
time to evaluate whether certain noncompetitive systems have
lower than average competitive differentials. These systems
include noncompetitive systems with relatively low prices ~_

(defined as systems whose rates would be below the tanchmark
after subtrdcting the 17 percent competitive differ~~tial from
their September 30, 1992 rates or reducing their rates Co the new
benchmark level). The phased .implementation program will' also
apply to systems owned by small operators (defined for this
purpose as operators serving a total subscriber base of 15,000
or fewer subscribers and that are not owned or controlled by
larger companies) .

While the Commission collects additional cost and price data
about the low priced and small operator systems, such systems
will not be required to reduce their regulated rates immediately .x
by the full competitive differential. Rather, implementation of
the full differential will be stayed pending completion of the
Commission's cost inquiry. At the same time, to protect
consumers while the cost studies are being conducted, a system
subject to phased implementation will be required to calculate
the extent to which its rate reduction falls short of 17 percent.
This reduction "deficit" will then be offset against any
inflation adjustment pending completion of the cost studies.

The Price Cap Governing Cable Service Rate.

Calcul,tion of External Costs. In addition to revising the
benchmark formula and the compec1tive differential used in
setting initial regulated cable rates, the Commission adopted
rules to simplify the calculations used to adjust those rates for
inflation and external costs in the future. Under current rules,
operators may adjust their regulated rates annually by inflation
and up to quarterly by the net change in external costs. Any
change in external costs must also be measured against inflation
and adjusted for the corrected inflation rate. To simplify these
rate 4 adjustments, the Commission has separated the inflation
adjustment from the external cost adjustment. This refinement
will reduce the administrative burden associated with seeking a
rate increase. A form to be released with the Order will set
forth the specific steps for making these calculations.
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Copyright and pole Attachment Fees. The Commission also
determined to treat increases in compulsory copyright fees
~ncurred by carrylng distant broadcast signals as external costs
~n a fashion parallel to increases 1n the contractual costs fer
nonbroadcast programming. The Commlssion will not, however,
accord externa~ cose treatment to pole attachment fees.

"A La Carte" Packages

The Commission also revised ~ts regulatory treatment of
packages of "a la carte" channels In its April 1993 Rate Order,
the Commission exempted from rate regulation the price of
packages of "a la carte" channels if certain conditio'ns \'were met.
On reconsideration, however, the Commission determined tnat its
rules governing the provision. of "a la carte" channels in a
package should be refined to better ensure that the marketing of
channels in this fashion is designed to enhance subscriber choice
rather than evade rate regulation. When assessing the
appropriate regulatory treatment of "a la carte" packages, the
Commission will consider certain factors, among other
considerations, that would suggest that packages should not
qualify for non-regulated treatment, including : whether the
introduction of the package avoids a rate reduction that
otherwise would have been required under the Commission's rules;
whether an entire regulated tier has been eliminated and turned
into an "a la carte" package; whether a significant number or
percentage of the "a la carte" channels were removed from a
regulated service tier; whether the package price is deeply
discounted when compared to the price of an individual channel;
and whether the subscriber must pay significant equipment or
other charges to purchase an individual channel in the package.
In addition, the Commission will consider factors that will
reflect in favor of non regulated treatment such as whether the
channels in the package have traditionally been offered on an Ita
la carte" b_sis or whether the subscriber is able to select the
channels that comprise the "a la carte" package. " A la carte"
packages which are found to evade rate regulation rather than
enhance subscriber choice will be treated as regulated tiers, and
operators engaging in such practices may be subject to
forfeiture. or other sanctions. This process will be conducted on
a case-by-case basis.

Small Syst-..

The Commission also lifted the stay of rate regulation for
small cable systems, which were defined as all systems serving
1,000 or fewer subscribers. Thus, as of the effective date of
the Commission'S new rules, noncompetitive, small systems will be
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subject to rate regulation. (The Commission will entertain
requests for extensions of time to comply if operators of small
systems meet certaln showings requlrements). To reduce the
r-egulac-iry burdens, part: icularly the equipment cost. calculations,
:hat: r-ate!:"egulacion imposes on small systems, the Commission
also adcccs :~c t~~es of adm~nist:~at~ve relief for small systems.

First, the Commission suspended, pending development of
average equipment cost schedules, the requirement for unbundling
equipment and installation charges, and permitted a simple
across-che-board reduction ire each individual regulated rate
separately billed by the operator. This relief allow~ o~erators
of such systems to reduce their overall rates and the ra6e for
each regulated component (programming or service) by the revised
competitive differential, without the need to complete a Form 393 :~
or to prepare a cost-of-service showing. This administrative
relief is available to independently owned small systems and
small systems owned by small operators. The Commission defined a
small operator for purposes of obtaining administrative relief
as an operator that has 250,000 or fewer total subscribers, owns
only systems with fewer than 10,000 subscribers each, and has an
average system size of 1,000 or fewer subscribers.

Second, the Commission decided to permit larger operators of
small systems to use the average equipment costs of its small
systems in setting rates in individual franchise areas. The
Commission defined a larger operator of small systems as one that
owns more than one cable system, one of which has 1,000 or fewer
subscribers, and is not a small operator as defined above.

The Commission also determined that it would later provide
additional administrative relief for small systems by developing
an average equipment cost schedule that can be used by all small
systems to unbundle their equipment and installation revenues and
rates. The cost schedule will be based OD. industry-wide figures
derived. from the Commission's cost survey \ (to be conducted over
the next',· twelve to eighteen months.) such a schedule will
ultimately be made available for use by all operators as part of
the Commission'S efforts to simplify its procedures.

AdjU.tment8 to Capped Rate. for
Addition and Oeletion of Channels

In the Fourth Report and
a methodology for determining
deleted from regulated tiers.
third alternative proposed in

Order, the C~ssion also adopted
rates when channels are added to or
This methodology is similar to the

the Third Further NPRM.
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In order to determine rates following the addition or
deletion of channels, each operator, after applying the revised
competitive differential, will adjust its per channel rates to
~~::ec~ the proportionate decrease in per channel rates captur~d

by the Commlssion's rate survey, based on the total number or
~egu:a:ed channels. Under this approach, cable system operatcrs
m~st pass en to subscribers the efficiencies and economies or
scale that arise as operators add channels to their systems.

The Commission also will treat programming costs as external
costs, to be calculated under the methodology described in the
Rate Order as modified by our Reconsideration Orders. Thus,
operators may recover the full amount of programming\expenses
associated with added channels. This will help promote~the

growth and diversity of cable. programming to the benefit of
subscribers, cable operators, and programmers. Operators may
also recover a mark-up on their programming expenses.

The Commission stated that its methodology will provide a
ready way for operators to determine rates when new programming
services are added to regulated offerings and will not be unduly
burdensome for subscribers, operators, and regulators. It is
also fully consistent with the revised approach to setting
initial regulated rates, can be used for deletions of channels
and moving channels among regulated tiers as well as for channel
additions, and protects subscribers on one tier from having their
rates raised by changes on other tiers. Cable operators will use
an FCC Form, to be released with the text of the Commission
decision, to adjust capped rates when channels are added to or
deleted from regulated tiers, and to make external cost and
inflation adjustments.

Adju.ting Capped Rat.. for cable Syat...
Carrying More Th.aD 100 Ch-nnela

Finally, in the Fifth Notice:Of Proposed Rulemakinq, the
Commission seeks comment on whether it should establish a
benchmark methodology.~for adjusting capped rates when a cable
system carries more than 100 regulated channels, and if so, what
that meth~logy should be.
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Executive Summary

THIRD ORDER ON RECONSIDERATION IN CABLE RATE REGULATION
AND TIER BUY-THROUGH PROCEEDINGS " '

(MM DOCKET NOS. 92-266 AND 92-262) \

Today the Commission adopted a Third Order on Reconsideration in MM Docket Nos. 92
266 (Race Regulation) and 92-262 (Tier Buy-Through Provisions). Implementation of
Sections of the Cable Television Consumer Prou:ction aad Competition Act of 1992.

This notice summarizes the actions taken in the Third Order OD Reconsideration.

1. The 1992 Cable Act provides for regulation of cable services where a cable system does
not face "effective competition. " and the Ad provides three specific tests for determining
which systems face effective competition. 1be second tal tiDds effective competition where
there is at least ODe alternative multjcbannel service provider tbat raches at least SO~ of the
households in the fnnchise area. and at least IS~ of the housebolds in the franchise area
subscribe to such alternative service(s).

The item adopted today affirms the COIIIIItissiou's N1es for~ the preseoce of
effective competition. as adopfed On April 1. 1993. in me followiDl ways:

• the subscribenbip of aJmperi". muItk:"'nnel diIuibaaors will be considered OD a
cumulative bail to cit.. "'ine if it exceeds ljS. bat oaIy die subIcribers CO
IDlIlticfwmeI pIO¥iden dill offer prognmmi.. to at~leat 50~ of the households in
the fla"" area will be iDcluded in this CUDWllrive IDellUlea:tll:Dl;

• Satell. MIlIa' A"'h. Television SystemS (SMATV) aad Satellite Television
Receive 0aIy (TV'RO) sublctibership in an area may bod1 be C()I.nrect. geuerally,
.toward nwriDl die 1S'I~ since satellite service is geucrally available from at least
of these complemenqry sources; and
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2. This Order clarifies that. for purposes of all three parts of the 1992 Cable Act's
definition of effective cOmpetition. housing units WE are used solely for seasonal. occasional
or recreational use should not be counted. Therefore. a system will not be exempted from
rate regulation as a ~tow penetration" system If the reason for me low penetration rare is that
a large number of the households are unoccupied.

3. With regard to me 1992 Cable Act's requirement mat cable operators have a r.ue
strucrure mat IS umform throughout the cable ,v5tem' s geographiC area. the Order reaches
the follOWing deCISIOns

.. cable operators a:ay offer nonpredacory bulle discounts to multiple dwelling units
(MDUs) if those discounts are offered on a uniform basis to buildings of the same
size with contracrs of similar duration. Rates C31lllot be negociated, individually WIth

MDUs: '\ '.'

.. cable operators' existing concracts With MDUs are grandfathered to me extent mey
are in compliance with rate regulation; and

.. the uniform rate structure requirement applies to all franchise areas. regardless of
whether the cable system is exempt from rate regulation because of the presence of
effective competition. Therefore. a cable operator charging competitive rares where it
is SUbject ro effective competition is prohibited from charging higher rates elsewhere.

4. The tier buy-through provision of the 1992 Cable Act prohibits cable operators
from requiring subscribers to purchase anything other chan the basic: service tier in order co
obtain access to programming offered. on a per-cbannel or per-program basis. 1be Order
affums that this provision applies to all cable systems. including those that~ DOt subject [0

rate regulation.

5. This Order taka tbe following actions with regard to the process of certifying
local franchising authorities to regulate cable service:

... it attlrms tile Commi.ssionfs decision that. at d1is time aDd in most c:iR:llmsrawres. it
will not assert juriJdictioa over basic: cabie service wbae fnDCbising audaorities have
chosen DO( to replat.e lila; .

... ir~ die Qxamiaiotlfs derermiDation dW franchisiJII authorities seeking to
have~ Qwnmjpiom rep1are basic rates must danonsuare that proceeds from their
fr.mcbise fees will DOt cover tbe costs of rare regulation;

.... it allows franchising authorities to volunrarily withdraw their ceniticalioos if they
determine that rate regulation is no longer in me best interest of local cable
subscribers and they have received no consideration in exchange for their decision to
decertify;



• it afftrms the Commission's jurisdiction over basic rates when a franchising
authority's certification is denied for laCK of legal authoricy or for failure co adopt
regulations consistent with the COmrnlSSlOn'S rate rules: and

• ic allows a franchising authority co cure any nonconformance with the
Commission's rules that does nor Involve a subSUIlual or material regulatory contlict
bdore the Commission revokes ItS certification and assumes jurisdiction.

6. The Order cakes the following actions with regard to franchising authorities' baSIC

race regulation:

.. establishes procedures whereby the Commission will make cost detenniruuions for
the basic service tier. when requested by local franchising authoritid\ in\"QIl effort to
assist franchising authorities whose limited resources may preclude conducting cost
of-service proceedings:

• affums franchising authorities' right to order cable companies to provide refunds
upon a determination that basic tier rates are unreasonable;

• clarifies that franchising authorities may delegate their rare regulation
responsibilities to a local commission or other subordinate entity, if so authorized by
state and/or local law;

• affI.rmsthe Commission's decision that cable operaron may not enrcr imo
settlement agreemems with franchisq audlorities 0UISide die scope of die
Commission's rare rep1atioDS, but states t1W the parties may stipulate to any facts for
which there is a basis in the record:

• clarifies tbat fraDchising authorities are entided to request infOnnaUOIl from
the cable Operaror. iDchJdiul proprietary infomwioa, cbat is reasoaably
necessary to support .-nioaI made by me cable operuor on Form 393 as
well as tboIe IIIIde in a COIl4-service~. bal modifies die
Commiuioa's posilioa OD die~ of such proprietary information
by determiJIiDI dial srare aDd local laws will govern~ issues;

• clarifies .... to die aIeDl that fnncbise fees are c:aladarect as a~e of gross
rev~ tnDcbisiaI audIorities must prompdy reaam overpaymealS of fnochise fees
to cable opeI'IfOI'I be result from die cable operaror's aewly..<Jiminisbed gross
reveuues afta' n:ftmds (or ilIow <:able operators to dedDct such overpaymentS from

•future paymeDlS);

• reminds franc:bisiDg audlorities tfw they may impose (oaeiaues and fiDes for
violations of their rules. orders. or decisions. including the failure to tHe requested
information, if permitted under state or local law; and
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• modifies the Commission's rules co require chat cable operators comply wich
fra.ncltising authorities' requests for infonnatjon. as weft as those made by rhe
Commission.

i. The Order cakes the following actions widl regard to Form 393 (filed by cable
operatOrs widl £heir local franchising authoricy once that authoncy has certified (0 regulate
c3.b!e servIce. and WIth the CommiSSIOn in response (0 a subscnber complaint):

• mforms franchiSing authorities that. if a cable operator fails to tile a Form 393,
they may deem the operator in default. rnd that the operator's rates are unreasonable.
and order appropriate relief. such as a refund and a prospective rate reduction:

.. infonns franchising authorities chat they may order a cable operato.r CQ file
'. ,'4

supplemental information if the cable operator's form is facially incompl~(e or tacks
supponing information, and the franchising authority's deadline to rule on the
reasonableness of the rates will be suspended pending the receipt of the additional
information~

.. prohibits ftlings on anything but an official FCC Form 393 or a photocopy, orders
cable operators that have filed on a non-FCC form with the Commission to retile on
an official form within 14 days after the effective date of this Order, and entitles the
franchising authority to similarly order a refLiing by a cable operator that bas rued on
a non-FCC form within 14 days from tbe effective dare of this Order; and

.. reminds fraDchising awhorities mat they bave die <tiscreti0ll fD resolve questions or
ambiguities regarding die applicatioll of the rw-seni"l process CO iDdivic1ual
circumst.aDeeS aDd that. if cha1leqed on appeal. the Commission will defer to the
franchising autbority's decision if supported by a reasonable basis.

8. The Order COnrimltS CO require~ wbeD advenisidl rarest cable operarors
disclose costs and' (ees, 1M cable operalOI'S advertisiaI (or multiple sysrems on a rqiooaJ
basis may advertise a ranae o( aauaI rocaJ prices, witboul deliMtq die specific fees for
each area.

9. ldenrifia ceraia cable operaror practices as P*ibIe evuioDS or violltions of the
Commission's r.- rean'lrioaI aDd tier buy-mrough probibiIioa. such as:

• movfDI JIOUPI of~ offered in tiered pacble5 fD a Ia cane;

.. collapsq multiple tim of service into the basic tier;

.. charging for services previously provided witbout extra charge
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• charging for services previously provided without extra charge
(e.g. routine services. program guides) unless the value of that service. as now
reflected in the new charges. was taken out of their basic rate number when
calculating the reduction necessary [0 establish reasonable rates.

• assessmg downgrade charges for servIce packages chat were added without a
subSCrIber' ') e.'(pl!cl( consent.

10. The order recognizes that the 1992 Cable Act provides that tbe Commission and
the states have concurrent jurisdiction co regulate cable operators' negative option billing
practices and that the 1992 Cable Act does not preempt the states from regulating those
practices under state consumer protection laws. \\ ',1

.\

11. The Order makes the following determinations with regard co equipment and
installation:

« the rate-setting process already reflects promotional costs and seasonal maimeaance
costs; therefore. rateS may not be raised co reflect such COstS; and

« no special schedule for calculation of charges for nome wiring is Deeded when that
wiring is offered for sale to subscribers upon termination of cable service.

Action by the Commission February 22. 1994, by Third Order on
Reconsideration (FCC 94-->. Cbaimw1 Hundt. [etc.]

-FCC-

News Media COIDCt: Karen Waaoa or Susan Sa1I« II (202) 632·5050
Cable Services Bureau coaracts: Amy J. Zoslov at (202) 416-0808 aDd Iu1ia

Bucbanan at (202) 416-1170.
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February 17, 1994

FORTNEY PETE STARK
THIRTEENTH DISTRICT, CAUFORNIA

c519
CII~#COMMmEES:

WAYS AND MEANS

CONGRESS OF THE UNITED STATES DISTRICT OF COLUMBIA

HOUSE OF REPRESENTATIVES t (/JJ
WASHINGTON, D.C. 20515 P/l

IfJ!

The Honorable Reed Hundt
Chairman
Federal Communications Commission
1919 M Street, NW
Washington DC 20554

Dear Chairman Hundt:

Following implementation of the rate regulation provisions of the Cable Act of 1992
in September of 1993, I was alarmed to discover that rates for many of my
constituents increased. In response, I joined 128 of my colleagues in writing to
Acting Chairman James Quello to encourage the FCC to adjust its regulations to
ensure that rates more genuinely reflect competitive market rates.

I write to offer my full support for your efforts to redraft rate regulations to more
accurately mirror competitive rates as promised under the Cable Act. As one who is
fully aware of the pressures you are facing from those interested in maintaining
monopoly rates, I am writing on behalf of those consumers in my district who
received an increase in their cable bill following the implementation of rate
regulation.

Congress intended that the Cable Act encourage competition and protect consumers
until competition develops in their town. I encourage you to implement rate #

regulations that fully reflect competition and give consumers the relief they
deserve.

PHS/JC
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